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Covernment 
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OTTAWA, August 1978 -- Federal-Provincial Relations 

Minister Marc Lalonde and Justice Minister Ron 

Basford today released a federal government study 

of some possible alternatives for an amendment 


procedure for the Constitution of Canada. 


The study is intended as additional background 

material for discussions about Canada's constitutional 
renewal. At present, Canada is unique among the 
federations of the world in having to apply to another 
country (the United Kingdom) to amend certain parts 

of its Constitution. The document says this is "because 
of the inability of governments in Canada to reach 
agreement" on a procedure that would strike a balance 
between the need for protection and stability and 

the requirements of flexibility. 


Highlights of the document include: 


@® A survey of amendment procedures in four 
other federations, namely the United 
States, Switzerland, the Federal 
Republic of Germany and Australia; 


@® A review of Canada's attempts to arrive 
at agreement on an amending formula 
over the past 50 years; 


@® An examination of some possible 
alternatives for an amending formula, 
including a major new possibility -- 
the use of referenda. (Last spring, the 
Government introduced a Bill to give the 
federal government the power to hold 
referenda on constitutional matters.) 
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Among the points made by the study are these: 


e The major problem is finding a workable 
formula, on which the provinces and the federal 
government can agree, to change those parts of 
ther Conse tution thatrconcern, theme potanusucn 
as the distribution of powers. So far, there 
have been nine attempts since 1926. 


e The British North America (BNA) Act -- Canada's 
basic constitutional document -- gives each 
province the right to amend its own Constitution. 
In 1949, on the initiative of Prime Minister 
St-Laurent, the BNA Act was amended to give 
the Parliament of Canada a comparable power to 
amend the Constitution in its "federal" aspects. 
This did not cover several important areas 
including the distribution of powers. Changes 
in these excepted areas still require action 
by the British Parliament. 


e According to established practice concerning 
these excepted areas: 


(1) the British Parliament will not act 
unless there is a formal request from 
Canada; 


(2) a request to the British Parliament 
requires the approval of the Canadian 
House of Commons and of the Senate 
expressed in a Joint Address of both 
Houses to the Crown; and 


(3) the Government and Parliament of the 
United Kingdom, to avoid interference 
Ine Canada, s mmternalatrairs, wil mot 
act on requests from the provinces 
without the advice of the Government 
ot Canada. 


e There is no specific constitutional obligation 
for the Government of Canada to consult the 
provinces before seeking a Joint Address of 
both Houses to the Crown. However, the 
provinces have been involved in the amending 
process in certain instances over the years: 
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(1) the Government of Canada asked for 
and received the approval of all 
the provinces before requesting the 
British Parliament to make three 
amendments (1940, 1951, and 1964) 
that involved the distribution of 
powers; 


(2) in five instances between 1907 and 
1964, the federal government consulted 
with all the provinces on matters 
concerning all of them; 


(3) once, in 1930, an amendment concerned 
only some provinces, and only they 
were consulted; and 


(4) on 10 occasions between 1871 and 1949, 
the federal government did not consult 
with the provinces on matters it 
considered to be of exclusive federal 
coneern;Salthough; ins thevlastefour 
cases, all in the 1940's, one or two 
provinces protested that federal- 
provincial consultations should have 
taken place. 


The study also describes the two amending procedures which 
came close to full acceptance in the recent past: 


e The Fulton-Favreau formula (1964), which would 
have required the consent of Parliament and of 
all provincial legislatures for amendments 
affecting matters such as the distribution of 
powers and, in other areas of mutual concern, 
it would have required the consent of Parliament 
and of two-thirds of the provincial legislatures. 


e The Victoria amending formula (1971), so+#«called 
because it came near to being adopted at the 
Victoria Conference, which would have replaced 
the unanimous consent of all 11 legislatures 
envisaged in the Fulton-Favreau formula with 
a "national consensus." The national consensus 
would have been achieved by securing the 
agreement of Parliament and of at least six 
provincial legislatures distributed among 
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four "regions" and representing about 

80 per cent of the population of Canada. 

The four regions were Atlantic Canada, Quebec, 
Ontario and Western Canada. Such a consensus 
would have been required for the more 
important amendments. Amendments applying 

to one or more, but not all, provinces would 
require the consent of the provincial 
legislature or legislatures concerned and 
Parliament. 


The study suggests that, in addition to the Fulton-Favreau 
formula and the Victoria amending formula, two 
alternatives, among others, could be considered: 


e The Victoria amending formula combined with 
an cappealljtowthe péople throughyayrveterendum 
For example, a referendum could be held in 
a region when it vetoes a proposal accepted 
by the other three regions and by Parliament; 
and a national referendum could be held if 
the four regions accepted a proposal and 
Parliament opposed it. 


e The exclusive use of referenda. 


The study also draws attention to several possible ways of 
proposing constitutional amendments as distinct from approving 
them: 


@e An amendment could be proposed by Parliament 
actingealone;uby ia combination.of,any four 
provincial legislatures, to include one 
from each region or by the legislature(s) 
of any one region (as defined by the Victoria 
amending formula). 


@® The Government's proposed House of the 
Federation, which would create a new 
institution for the expression of regional 
interests, could possibly initiate proposals 
for constitutional amendment by, say, a 
two-thirds vote. However, the study says 
this role would probably supplement rather 
than substitute for other ways of proposing 
amendments. 


e Amendments might be proposed by popular petition: 


that is, by a minimum number or percentage of 
voters. 
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e The study notes, however, that in the 
four other federations surveyed, the federal 
legislature has a key role in proposing 
constitutional amendments. 


The study is being put forward by the Government only as 
background information to contribute to the discussion 

of possible alternative amending procedures. No decision 
has been taken by the Government as to what method it 
prefers. 


With regard to timing, the Government proposed, in its 
White Paper, A Time for Action, a two-phase approach to 
revision of the Constitution. Proposals concerning the 
first phase were contained in the Constitutional 
Amendment Bill introduced in the Commons on June 20. 

The Bill contained no proposals concerning an amending 
procedure. The second phase will concern mainly the 
distribution of powers between the federal and provincial 
authorities. Whether a consensus on an amending procedure 
should be achieved towards completion of the second phase 
or earlier is a matter yet to be determined, and this 
will be the subject of discussion among the federal 

and provincial governments. 


Digitized by the Internet Archive 
in 2023 with funding trom 
University of Toronto 


https://archive.org/details/31/761117094771 


*xnetToutAoid jo [Terepaey sqUuSWeUZSANOSH 

SOT e74US SUOTSSNOSTp Sop yoelqo,T ezaeyFy uotyZsoenb 

23320 °303 sntd no sdeqse oWetTxnep eT op uTF eT SAaA 
azerzzTe S279 FTPAASP UOTReOTFTpow op seaAnpsocorad eT Ans 
snsussuods un TS ASUTWAeIEep kB 23SeA TI *saeTetroutaoizd 

Zo SoTeraepey SaqRTAOQRNe SdaT 2sz7,US SadUsezZaedUIOD sap 
uoTATAIAeder PT Op 2NOAQANS eASATeAA odejSs SwWaTxXnNsSp eT 
“TOT op zelorg ST suep uoTReOTFTpow sep sAanpsocoid eT e 
SATQE ToT UOTRTSOdOrId ~opVsed *3 Tene =AsuseT Er  eUine 07, ST 
sounwwos sop sezqueud eT e asquesead ‘aTTeuuOTANATAzSUOD 
DWAOFIT CT ANS TOT op yelorg eT sSuep JUSeTeANOAR os dsdeqa 
orlestweizd eT eB SeATReTEeA suotTaAtsodoiad say *sedejza xnap use 
ST[SuUoTANATASUOD UOTSTASA ST Aepzogqe,;p ‘4atbe,p sdusej sq 
‘QueTq eAATT eT suep ‘asodoiad 4S9,S JUueWeUTSANOH dsT 
4ZetToOuesyoE,[T euzSNU0D tTnb 99 uM “*ATeASDAaFaad [t,nb 
uot3do,T eB RZuenb uoTtTstoep sp stad sed e,u jJusewoeUuZeANOh 
ST ‘*‘uoTtT JeOTFTpOW ap seAnpaecorzd sun Aanod ssetTqtssod 
suotjdo sep uswexs,T eB UOTANGTA,ZUOD SsuN A3ez10dde 

AInod SuOTZeWAOFUT,pP JUSUINOOP Op 2A4TQZ e& ZUSWaeTNSS 
qZUSWeUZeANOH aT Aed AueAe,T ap STW 4Sae JuUSUNDOP 9D 


*SOTTSUUOTIANITISUOD SUOTRZeOTFTpow 
sop uotyztsodoid eT suzedu0D tnb 
a0 ud Teqtded eTozA un onol osTerzspays 
SANZeTStTbaT eT ‘soauTwexs SuOTIeAapes; 
serzne oazenb set suep oanb 

‘sutowuesu ‘Zenbzewerz 4Ttey Juswnoop oT e 


9/ 


‘sand zoeTe sep Tewtutw shejqueoanod un 
zed no szquou un zed sAtp-e-4s9,9 
‘oatTetTndod saAtzeTATutT sun zed ssagsodoid 
9149-}UeTeAANOd suOoTRJeoOTFTpow soy 


*s0eTduier sot ou Tt,nb Ayo 4nTd 

‘sopou sezqzne,p e jUSWaeTqeqoizd ojnole,s 
uoT3zTtTsodoid op spow 92d aenb astoaeiad 
qZusundsop eT ‘Auepuedsd *SieT} xnep 

sep 330A un Aed sSaTTeuUOTIANATASUOD 
SUOT}JeEOTFTpOW Sep Assodoid 91239-3ned 
qATeazanod ‘xneuotbexz sjeazejUuT sop uoTS 
-soidxs,T anod uoTt3nATAsuT ST TeAnou sun 
4ZTeZONATAISUOD tTnb 3a YZUsewWeUTZeANOHS oT Azed 
sesodoid uotjzerzepad eT ep eazqueyd eT 


* (e8TIOFOTA Op 

UOTRZeEOTFTPOW Op seTNnuAOF eT Aed ostutzaep 
onb eTTeq) uotbhbezr oun,p ssaTquesse 

SOT no saTquesse,{T azed no ‘uotbaz 
oenbeyo ep sun juop ‘saTetoutaoid 
SOATRIETSTHhaT soatTquesse ozjenb aed 
‘[Tnes 4UusweTzZeg eT zed sasodoiad 

et49 4ATezANOd uoTRZeOTFTpow sun 


> (UOTFEOTITZEA Op 

soanpgo00id sep souezaesFTp eT &) SOTTeUUOTINATIASUOD 
SUOTJeEOTFTPOW Sop uoTATSOdoAd eT Anod seTqeasouod 
suotj3do soenbtoenb jZuswuetTebs AtTAAOSsSeA ATeF ZusuMoop oq 


*sunpueteyeaz xne JTSnNTOxXS SAnooselr 97 


*asnjgor eT 

qZusUeTrAed oT enb 3a uoTATtTSOdolzd sun 
qQuaqdesso0e suotbhaz oeazqjenb sat enbsiot 
Teuotjeu wnpusezsyezA un Aestuehsz0 
4tezinod uo je ‘!jZUSWeTAeg ST Azed joa 
suotbaaz seaqne storzq sat azed saqdadoe 
uot3tsodoid sun aesnzgort uothaz 939390 
onbsao{T ‘uothez sun suep wnpuerzsser 
un Zestuebzo AtezaAnod uo ‘oTdwexs Azeg 
*(seatetndod sunpuszezea sop e saznodaz) 
Tedde sdAe SPTIORZOTA Op sTNWAOF eT 


G/ 


:SoQuTWeXS o749 JUSTeAINOd ‘sez4ZNe sAjUa ‘suOoT Ado 
sezqzne xnoep “eTAORZOTA Sp UOTRIeEOTFTpOW op oTNWACZF eT ap joa 
NesAACT-uUOZ[NYA BTNwA0F eT op snqtd use ‘enb szshbhns Auoseuwndop oy 


*ZUoUeTAed Np WO SosagSTA 
soseTquesse sap no saeTquesse,{[ ep uot jeq 
-oitdde,{T oenb WZuetexzsbtx9,u ‘soqnoq sed 
uou stew ‘SsadutTAoad sanetsntd no oun 
qJUeSTA SUOTRZeOTFTpOW set *soequeqrodwut 
sn{Td seT suotTzeoTsFtpow set anod sh txa 
ZTezes snsussuod [Tez Un °*38SeN0,T ep 
SOOUTAOIG SST. Jo. “Ope qUO, | #5°eqand 
eT ‘enbtA4ue[IV,T ep seoutaoad sat 
2juSeTeZa sSuOThbaz sazjenb say ‘*epeued np 
uotze,[ndod eT sp ooT °*d og saad nod 
eR ZUuejZUSSeAdea Qo ,SsuOTbelz, ezjenb 
SOoT twxzed sotqyaedez satTetoutaoid 
SOATIETSTHbae—T ssatTquesse xTtTs sutTou 
ne,p 3e JusweTreg np uotjyeqorzdde ,T 
ZTRL Les? Tr] euera eu *snsussuod) iso 
oTputeszze AnOg °*,TeUOCTJeU SNSUSeSUOD,, 
un O9Ae NesrTAeF-uoATNYA eTNwAzo0;J 
eT suep sabestaus sernjeTstbsf 
ezuO Sep swtTueUuNn uoTRZeqordde,T 
goeTduez 4WtTeAne tTnb jo eTAOROTA Op 
soueTeFUOD eT eB vaqdope 2149 TTTtez e 
ST To, nb: 4Te yp. Meer suse atop Bab VM CrLreT) 

PTAOIFOTA SP UOTILOTFTpOW op STNWAOF eT e 


*“SOATIETSTHba—T sosstTquaesse sop 

SZJOeTI XNep Sop 3s JuSWeTAeg np uoTIeW 

-ordde,T 3TeTTeF TT ‘unuwmoos 39794uUT,p 

Souteuop serzqzne,p azanod ‘saduaeqjadwoo 

Sepruorarqzedet PT auop, “sietasenb 

Sop UOTIeOTJTpow eT AnOd saTetoutaosd 

SOATIETSTHEST seatTquesse SdeT soqnoj op joa 

jZuoweTrAeg np uotjeqorzdde,{[ gehbtxe 4teane 
tnb (796T) NeezZAeFT-UORTNYA OTNwWAocZ ey e 


sowTueUN prTODOe un,p 3efqo,T eATeF YUSUTMISDSaT TTTtTey yuo tnb 
UOT}EOTFTpoWw op seAznpecdcad xnep set jusweTeba 4TzAOEep spnj7e,71 


v/ 


*noeTtTT ATOAe up juUSTeANe 
SOTeTOUTAOAd-SeTetaepesy SuOoTIeyTNsuoo 
sep onb ‘OQPpélt Soeeuue sot WZUepUsed 
4Ztos ‘sed szetuxsep ezqenb sat suep 
a4soq0ad 3uO xnep no sduTAOAd 9sun,nb 
usTq ‘SATSNTOXS sTetepay sous QZaeduoo 
Op az39 Ateebnl [t,nb suotjasonb 
Sop ans ssdutTAOId set aq4tTnsuos 
sed e,u [TeA9pay JZUSWSeUTZSANOH st 
‘676 32 TL8T eA}Ue Soestidext XTp ke (7) 


inAasiad jZusewebueyo aT aed soasta 
qZUuSsUeRZOeATpP saouTAOAd sat aenb 
S4FTnsuoo e&,uU Tt “O0€6T US ‘STOF sun (¢€) 


‘soqjno4 
qZueTeyonoy set tnb suotjsenb sop ans 
saoutAoid sep eTquwesue,[T a4a—Tnsuood e 
Tezaepey JWuswseuAeANOH aT ‘FIGT 

32 LO6T e2gue sestadeaz buts e (Z) 


*(796T 39 TS6T ‘OP6T) 
soouejeduods sap uoTtqytTAzAedaer eT 


10S. OMe AOC. Sug 12 eT LoOul SLOT.) 
ateyzdope,p oenbtuueqtiq jZUuseWweTzeg ne 
Jepuewep op jueAae sadutTAoAd soap 
uotzeqoidde,[ nder e& 3a BpueUWsp 

e epeueDd np 4USsWeUTSANOD ST (T) 


:SoQquUue SOT 
STSACIA e& sostadseaz soenbtenb e uoTReoSTFJTpouw sp 
snssoooid o[T suep ssenbt{Tdut aja 3ZUO ssduTAOCAd 
SeT ‘juepusedep *suUuoaNOD eT e& sezqueyd xnep 
Sop oquTOLCUOD saSssoAzpy suN Aaepueusp sop WUeAR 
SoouTAOAd SOT ASA[TNSuod ke YUSsWSeT TSUUOTANATISUOD 
nusoq sed 4so,u epeued np JUsWeUTSANOD 

aT ‘estTosad uoTATSOdstp sun,p soduEeSsqe,T uyq 


sepeueDd np AUoWeUTSANOD 

DD _ Stab tT ~SUeS  SoOULAOTG 

SoT aed sajueseid ajaenberz 

sunone e o4TNSs ZUOASUUOP 

Sou Tug-owneAoy np AUusUEeTIreg 

ST 3e ZUSWSUTZSANOH oT ‘epeued 

np SoUureAUT SOATeFFe SOT suep 
TergbuTt,S ep 79e4TAV,p ute (¢€) 


€/ 


sQUUOANOD eT e soraqueyD 

xnep sep eqzuTOCUOD sSsorpy 

oun,p swWAOF us epeued np WeUasS 

np 39 sounwUOs sop szqueyd eT ap 

uotjzeqoirdde,{[ sebtxe enbtuueqtiaq 
qJuseweTrzeg ne sjenbez 93n0 W (Z) 


fepeued np a2eTTeTOTFJO agqegnberz 
aun ATOASDNeA op sutow e sed 
eritbe,u enbtuueqtaq jusweTAzeg ST (T) 


2:SN[TOXS souTeWwoOp sao 

Ssuzeouo0s, tTnb 90 us attTqeye onbtzead 

eT uoTes *oenbtuuejtzq ZUSWeTAeg np 

uotzeqoidde,[T sanofCnoj ebtxe sn[Toxe souTewop 

S90 Op UOTIEOTFTpOW eT *saduaeqedwuoo. sop 

uotytzzedaez eT WUOp ‘SjZUeQAOdUT SOUTeWOpP 

sonbtenb e sed 4tepuseje,s ou ATOANOd 

90 ‘quepuedsD “*sSeTerepay saqtTzojNne 

xXnHe*jteaAgee iInb’ oD ud epeueD np uoOTaNnD 

-T}SUOD eT AeTFJTpow op seTqetTques zATOANOd 

un epeued np jUSsWeTAeg ne AepzAoddDe Anod 

676T ue STFTpow 939 e ANWV,T “}UeATNeT-7S 

oASTUTW ASTWeAd np SATReETIATUT,T ans ‘a2a4n0 

ug *uoTANATASUOS oadolad es ASTFTpow sp 

4ZTOATp eT e SadUTAOAd ssp suNoOeYO ‘epeueDd np 

TOuUOTANATAISUODS JUSUIepUuOF ST 3Se Tnb “ (qnvWV) 
onbtuueqtaq pzON np onbtzAswy,[T op 230V,T ep nqaAeA u_ e 


"sues 390 use SSATReEIUS Fnou ‘O9ZET 
stndep ‘no e A TI *saousjzZeduods sep uot 
-Tj#1edaez eT jUOp ‘AZUSWeUZSeANOS ap seApszo0 
xnep xne JUuseyonoW tnb uoty4nyAtyAsuod eT op 

SUOTRTSOdSTp Sep UOTRZeOTFTPOWU eT 9333eEWzZEed 

mb —- pi000e,p e13}30W OS JZUSTeAANOd 

Tertepesy ZusweuASANOh sT 4o saouTAoCAd 

SeT eTTenbe,T ans - oenbt3Zeazd stTnwz0j sun 
TEANOT Sp 4Se Te}USWepUoFT owetTqoid et e 


: JUOUTIe OU 
‘opnqzea 03900 suep sesAeTNOS 939 UO SqUTOd xnoezquou aq 


Gi 


(*SOTTSuUOTANATAISUOD sUOTASEeNb sap Anod 

sunpusrteyezt sop AestTuebiz0,p ATOANOd 

ST Tetaepey JuswusurTSAnob ne Juexsayuoo 

TOT op 3eloazad un AstuxZep sdusejzutad 

ST aequeserzd yoesso us e© ZUSWSUZSANOH 

ST) ‘“‘sunpuezeyseat sat :saqueqxrodut 

sn{[Td sep aztTtqtssod eT Teanou sun 

jZuop ‘UOTReOTFTpPOW sap stTnwAOoF oun Anod 
setTqtssod suotjdo senbtenb op usuexes un e 


/UOTIEOTFTPOW Op STNWAOF sun Autod ne 
oi43eW Anod sue Qg stndep epeued sat aed 
SOVTeCF SOATIeERZUSR Sop uoTRZeTNATdederA suN e 


‘oubeweTTV,P eTergpezy enbtTqndsy eT 

2S STPCARSNVETSVOSSINSSeT I Astuyn—-sgegn Sot 

:SUOTIeAS9pEezy SeaTAne ozQenb aed Seest Tran 
UOTRIeEOTFTPOW ap SoeAnpsdcad sap ndazsede un e 


:juUSeUNDOp Np SyUeTTTeS sqUTOg 


“SATTTATXeTF CT Op 

eouehbtxe,[T 328 aqTtTTtqeqs ep 4e uotzdeq40Id Sp uUTOSeq ST 
soueTeq us 4TerzWQeW TNHb sAzAnpesoord sun Ans seApusjuUsS,sS 
ep epeued ne sjusweuUTeANOH sep |eytToOedeout,{—T ep oesned 

e oystTszed uoTtzeNn_ZTS 933300 onb astoaad yUusuMNdOp 37T 
*uOTANATASUOD eS ASTFTpow sAtsep [t,nbsAzoT 4 tugq-ewneAoy 
eT eouezand90,T{T uso ‘sKked sazy4ne un e daqjoenbez sun 
ZJezuesezd e 4ytTe Tnb spuou ne uoTIeAapey STNes eT 3Se 
epeuey eT ‘qUSWSeTTEenJoY “*epeued np TeuUoTANATWZSUOD 
qZUSsUSTTeAnNouser eT Ans juUuOCzSeA4AOd tnb suotssnostp set Anod 
ST TSuuotAtTppe uotzejuseunoop ep ATAATesS 3TOpP spnqje 933399 


*epeued np uot 4NATASUOD 

eT op UuOTIeOTFTpOW op sANp|gd0ad sun Anod sstTqtssod 
suotj3do senbtenb ans [Terzspazy JusewseuZSANOdS np spnyze oun 
Tny,panoCne sTtoAsp 3uUO ‘pxzAOFseg uoYy “W ‘90TASNL eT sap 
STASTUTW OT 39 ‘OpuoTeT OfeW °W ‘SOTeTOUTAOAd-sSdTerEps; 
SUOTIeTSY Sep shAeyo sAASTUTW 3ST -- BLE6T FNOe ’eMERRIO 


NOILOLILSNOO VWI dd NOITLVYOIAFIGOW VWI ans 
AdnbHd ANO,d NOLLVOTTaNnd 


ies 


1 


ve 


innee 


rte ant 4 : J 


SO|RIOUIAOIC-Sa|esape} SOIHO SUONE|OY 
suoljejai sap neaing —-[elOuIAONg-jesapa die E 


dIBUIWIOS 


UOHVITIPOU! BS 39 
JUUIIPCUBD LONNINSUO) BT 


928282191) ° 


| Uh 


9 


